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Even though the matter is listed today in the category of 

pleadings not complete, we find from the record that the counter 

affidavit has been filed. The pleadings are thus complete and the 

issue involved in the matter is very short. With the consent of the 

parties, we have heard the matter finally and we dispose of the 

same by this order.  

2. Invoking the jurisdiction of this Tribunal under Section 14 

of the Armed Forces Tribunal Act,2007, the applicant has filed 

this application and the relief claimed in para 8, reads as under:- 

(a)     Issue directions to promote the Applicant to the 

rank of Naib Subedar with immediate effect on ante 

dated seniority as 01 Jan 2021 with inherent pay 



and allowances based on ASC Records (South) 

Letter dated 28 Nov 2020 placed herein as 

Annexure A-1 to meet the ends of equity, justice 

and fair play; 

(b)      Pass such other and further orders to the 

Respondents by way of an adequate exemplary 

compensation in the attendant genuine 

circumstances of the case, to meet the ends of 

justice.  

3. Facts in brief indicate that the applicant entered into the 

service and at the relevant time when the cause occurred for filing 

of this application, he was working on the post of Havildar. In 

November, 2020, the applicant was eligible for promotion to the 

rank of Nb Sub, however, in the communication made by the ASC 

Records (South) on 28.11.2020, vide Annexure A-1, when the 

promotion orders were issued, the applicant was not granted 

promotion on the ground that a criminal case is pending against 

him  and on account of the pendency of the criminal case, he was 

not considered for promotion to the post of Nb Sub and thereafter 

he was discharged from service on 31.08.2021 on the rank of 

Havildar. It is the case of the applicant that in case he was 

considered for promotion to the post of Nb Sub, he would have 

earned the promotion to the post of Nb Sub and would have 



worked on the said post till he attained the age of 

superannuation, as has been fixed for the rank of Nb Sub. 

4. It is the case of the applicant before us that the pendency 

of the criminal case should not have come in the way of the 

applicant in denying him promotion and various averments have 

been made in this regard to say that pendency of the criminal 

case was not a good ground for non-consideration for grant of 

promotion.  

5.       Respondents have filed a detailed counter affidavit wherein 

they have indicated that the applicant was prosecuted for offence 

under Section 302/34 IPC read with Section 27 of the Arms Act 

along with Section  3(1)(r)(s)/3(2) (v) of  SC/ST Act. It is stated 

that the applicant was being prosecuted in the Court of Additional 

Sessions Judge-I-cum-Special Judge), SC/ST Act, District 

Sitamarhi in the trial Case No. 14/21 which was subsequently 

renumbered as Sessions Case No. 1724/2020. It is the case of the 

respondents in the  counter affidavit that once it was intimated by 

the Record Office that the applicant is facing trial in the aforesaid 

criminal offences involving moral turpitude a ban for considering 

his case for promotion was imposed as per the policy in vogue and 

his case was not considered and he was not promoted. 

6.  During the pendency of the matter before us, it has come 

on record by way of an application i.e.,MA 3585/2022 for early 

hearing that the Court of Additional Sessions Judge, Sita Marhi in 



the criminal case in question has passed a detailed judgment on 

20.10.2022 and in the order passed by the trial Court, it has been 

recorded: 

“It is clear from the material on record and 

the evidence presented by the prosecution that 

there is no option available to this Court except to 

acquit the accused from the charges leveled against 

them. As a result, the prosecution has not been able 

to prove the charges against the accused to be true 

beyond all reasonable doubts, due to which the 

prosecution has completely failed to establish the 

facts charged against the accused beyond 

reasonable doubts in the absence of evidence, so the 

court has tried.” 

7. It is now the case of the applicant  that as the only 

impediment in considering his case for promotion i.e. pendency of 

the criminal case having been decided in favour of the applicant 

and the applicant having been acquitted of all the charges, 

respondents should reconsider the matter for grant of promotion 

retrospective as was due to the applicant while in service and in 

case he is promoted, all consequential benefits should be granted 

to him. 

8. In the counter affidavit filed, respondents have stated that 

the matter was taken up with the record office in August, 2021 



and on 26.08.2021, the ASC Record (South) imposed post 

promotion ban on the applicant till acquittal in the criminal case. 

In the meanwhile, on 31.08.2021 during pendency of the criminal 

case, applicant was discharged from service pending finalization 

of the criminal case. It is further stated in the counter affidavit 

that when a person is facing prosecution in a court of law in 

matter involving moral turpitude or lack of integrity, a ban on his 

promotion is to be imposed. As per Army order 01/ 2018 /DV,  

when such person is acquitted, his case is reviewed and consider 

for promotion (Annexure R2) has been filed to bring on record the 

Army Order 1/2018. It is the case of the respondents that the ban 

on promotion can be leveled. As per para 3(b) of the Army Order 

only after acquittal or withdrawal of the criminal case and not 

during pendency of the same. It is stated by the respondents that 

now no relief can be granted to the petitioner. 

9. We have heard learned counsel for the parties and we have 

perused the record. We find from the record that the applicant 

was due for consideration for promotion to the post of Nb Sub, 

however, on account of pendency of the criminal case, his case 

was not considered according to the provisions of Army Order. 

The applicant was entitled for consideration only after finalization 

of criminal case. Now, as the criminal case has been finalized and 

the applicant has been acquitted of all the charges leveled against 

him in the criminal case as per para 3(b) of Army Order 01/2018, 



the case of promotion to the higher rank in respect of persons 

who were acquitted or against whom the case withdrawal are to 

be reviewed, they will be recommended for such promotion and 

they are entitled for seniority from retrospective effect. 

10. Keeping in view the fact that the applicant has been 

acquitted in the criminal case, a right accrued to him to put the 

clock back and consider his case for grant of promotion on the 

due date and in case found eligible for promotion to retrospective 

grant him the promotion and other consequential benefits 

granting thereof.  Keeping in view the aforesaid, we direct that the 

in the light of acquittal of the applicant, now in the criminal case, 

his case for grant of promotion be reviewed and consider as per 

the entitlement on the date he was  due for promotion and after 

considering the same in accordance with all the rules and 

regulations applicable, to grant promotion or otherwise to him 

and in case, he is found eligible for grant of promotion in 

accordance with  the rules applicable. The same be granted to 

him retrospectively with all consequential benefits. Exercise for 

reconsideration of the case for promotion as directed herein above 

be concluded within a period of two months from the date of 

receipt of copy of this order. 

11. If promotion to the post of Nb Sub is granted all 

consequential benefits attached to the post of Nb Sub should be 

granted to the applicant. The order be implemented and necessary 



directions be issued within two months. However, the same shall 

be subject to any orders being passed or any appeal   filed against 

the order of acquittal.  

A copy of this order be provided ‘DASTI’ to learned 

counsel for both the parties.   
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